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7KLVVKRUWHVVD\UHVSRQGVWR3URIHVVRU1DWKDQ&RUWH]¶VDUJXPHQWGH
VFULELQJDQHPHUJLQJ³LQIRUPDWLRQSROLF\´GHVFULELQJWKHSUDFWLFHVRI3UHV
LGHQW 'RQDOG - 7UXPS¶V H[HFXWLYH DGPLQLVWUDWLRQ WKH ³7UXPS
$GPLQLVWUDWLRQ´ UHJDUGLQJ WKH GHYHORSPHQW UHOHDVH DQGPDQDJHPHQW RI
RIILFLDO LQIRUPDWLRQ3URIHVVRU&RUWH] DUJXHV WKDWYLHZHGKROLVWLFDOO\ WKLV
LQIRUPDWLRQSROLF\VXJJHVWVDVKLIWWRZDUGWKHXVHRILQIRUPDWLRQSUDFWLFHV
E\DGPLQLVWUDWLYHDJHQFLHVIRUSXUSRVHVRWKHUWKDQ³QHXWUDOSULQFLSOHV´DQG
UDWKHUIRFXVLQJRQD³PRUHF\QLFDO>XVH@RIJRYHUQPHQWLQIRUPDWLRQ´
3URIHVVRU&RUWH] DSSHDUV WREH DUJXLQJ WKDWSROLWLFDOPRWLYDWLRQV DUH
GULYLQJWKH7UXPS$GPLQLVWUDWLRQWRHQJDJHLQSUDFWLFHVZKLFKUHVXOWLQWKH
FHQVRUVKLSPDQLSXODWLRQDQGGHOHWLRQRIJRYHUQPHQWGDWD WKH UHIUDPLQJ
RI DVVRFLDWHG WHUPLQRORJ\ WR DOWHU WKH IXQGDPHQWDO PHVVDJH DQG FRQFOX
 $VVLVWDQW3URIHVVRURI/DZ&RPSXWLQJDQG,QIRUPDWLRQDQG3XEOLFDQG,QW¶O$IIDLUV8QLYHUVLW\RI
3LWWVEXUJK$IILOLDWHG)HOORZ,QIRUPDWLRQ6RFLHW\3URMHFW<DOH/DZ6FKRRO
7KHDXWKRU LVJUDWHIXOIRU WKH WKRXJKWIXOFRPPHQWDU\RI1DWKDQ&RUWH]5HQHH/DQGHUVDQGWKH
RWKHU SDUWLFLSDQWV LQ&KLFDJR.HQW&ROOHJHRI/DZ¶V V\PSRVLXPRQ ³7KH7UXPS$GPLQLVWUDWLRQ DQG
$GPLQLVWUDWLYH/DZ´7KHDXWKRUDOVRWKDQNV&DUULH*DUGQHUDQG-DFN7KDZIRUWKHLULQYDOXDEOHLQSXW
RQWRSLFVLQSV\FKRORJ\DQGPHGLFLQH
7KH DXWKRU LV WKDQNIXO WR WKH HGLWRUV RI WKH &KLFDJR.HQW /DZ 5HYLHZ DQG WR 3URIHVVRU 3HWHU
6WUDXVV IRU WKHLUKDUGZRUN LQRUJDQL]LQJD IDVFLQDWLQJ WLPHO\DQGHQJDJLQJV\PSRVLXP LQZKLFKWR
GLVFXVVWKHVHLVVXHV
 1DWKDQ &RUWH] Information Mischief under the Trump Administration  &+,.(17 /
5(9±
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VLRQV DQG WKH ³ZHDSRQL]DWLRQ´ RI WUDQVSDUHQF\ WR HQJDJH LQ YLHZSRLQW
VSHFLILFH[FOXVLRQRILQIRUPDWLRQ
7KLV DUJXPHQWPD\ EHZHOOIRXQGHG DQG WKH7UXPS$GPLQLVWUDWLRQ
FHUWDLQO\KDVEHHQFULWLFL]HGZLGHO\IRUWKHUHODWLRQVKLSEHWZHHQLWVSXEOLF
VWDWHPHQWV DQG ZLGHVSUHDG PHGLD LQWHUSUHWDWLRQ RI WKH IDFWV XQGHUO\LQJ
WKRVHVWDWHPHQWV$FULWLFDOHOHPHQWLPSOLHGLQ&RUWH]¶VDUJXPHQWKRZHY
HULVWKHLGHDWKDWWKHUHLVVRPHDELOLW\WRLGHQWLI\³QHXWUDO´LQIRUPDWLRQDV
DGRFWULQDOPDWWHU'UDZLQJXSRQWKHZRUNRI3URIHVVRUV-DPHV*ULPPHO
PDQQ)UDQN3DVTXDOHDQGRWKHUV LQ WKHFRQWH[WRITXHVWLRQLQJ WKH³QHX
WUDOLW\´ RI ,QWHUQHW VHDUFK HQJLQHV WKLV HVVD\ DUJXHV WKDW ZKLOH &RUWH]¶V
DUJXPHQW OLNHO\ LVFRUUHFW DQ\GRFWULQDO UHVSRQVHPXVWFDUHIXOO\FRQVLGHU
WKHVOLSSHU\VORSHRIDWWHPSWLQJWRGHILQH³QHXWUDOLW\´DVDILUVWVWHSWRZDUGV
GHILQLQJ³WUXWK´
,'(),1,1*1(875$/,7<
'HYHORSLQJGRFWULQHWRDQDO\]HWKHGHJUHHWRZKLFKDQDJHQF\RUDG
PLQLVWUDWLRQ HQJDJHV LQ LQIRUPDWLRQ PLVFKLHI RU ³PRUH F\QLFDO XVHV RI
LQIRUPDWLRQ´UHTXLUHVGHILQLQJZKDWZHPHDQE\³QHXWUDO´LQIRUPDWLRQ,W
LV FHUWDLQO\ WUXH WKDW VRPH LQIRUPDWLRQ SROLFLHV PD\ EH GHPRQVWUDEOH DV
KDYLQJ LPSURSHU LQWHQW KRZHYHU QHZ GRFWULQH QHHG QRW EH GHYHORSHG WR
DQDO\]HVXFKFDVHV([LVWLQJODZDQGMXGLFLDOGRFWULQHZRXOGDOPRVWFHU
WDLQO\FRQVLGHUVXFKPRWLYHWREHDUELWUDU\DQGFDSULFLRXVDQGQRWVXSSRUW
HG E\ VXEVWDQWLDO HYLGHQFH LQYDOLGDWLQJ VXFK DFWLRQV IRU DOO DJHQFLHV
VXEMHFWWRMXGLFLDOUHYLHZXQGHUWKH$GPLQLVWUDWLYH3URFHGXUH$FW$3$RU
VLPLODU VWDWXWHV 7R WKH H[WHQW JDSV H[LVW LQ FRYHUDJH SROLWLFDO SUHVVXUH
OLNHO\ZRXOGSURYLGHUHGUHVV
7KXVWKHPRUHFRPSOLFDWHGDQGFKDOOHQJLQJFDVHVUHVXOWIURPFLUFXP
VWDQFHVZKHUHLQWHQWLVQRWSURYDEOHEXWF\QLFDORURWKHULPSURSHUPRWLYHV
DUH KLJKO\ OLNHO\ 7KHVH FDVHV DUH SDUWLFXODUO\ SUREOHPDWLF EHFDXVH WKH\
 7KHQHWHIIHFW&RUWH]DUJXHVRIWKLVODVWFDWHJRU\LVWRSUHFOXGHWKHXVHRIFHUWDLQFODVVHVRI
³OHJLWLPDWHVFLHQFH´ZKHUH WKHXQGHUO\LQJGDWDHLWKHUFDQQRWEH UHOHDVHG GXH WR UHVHDUFKSURWRFRORU
OHJDOUHVWULFWLRQVRULVQRWDYDLODEOHDVDIXQFWLRQRIWKHQRUPDOVFLHQWLILFSURFHVVId.DW±
 *OHQQ.HVVOHUHWDOPresident Trump has made over 9,014 false or misleading claims over
773 days :$6+ 3267 0DUFK   KWWSVZZZZDVKLQJWRQSRVWFRPSROLWLFV
SUHVLGHQWWUXPSKDVPDGHIDOVHRUPLVOHDGLQJFODLPVRYHUGD\V"QRUHGLUHFW RQ	XWPBWHUP EHD
DG>KWWSVSHUPDFF0$:/$/@
 &RUWH]supraQRWH
 See generally86&
 See generally &LWL]HQV WR 3UHVHUYH2YHUWRQ 3DUN Y 9ROSH 86   .LPP Y
'HS¶WRIWKH7UHDVXU\)G)HG&LU
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UHTXLUHGLVWLQJXLVKLQJEHWZHHQFLUFXPVWDQFHVZKHUHLPSURSHUPRWLYHVDUH
LQ SOD\ HJ WKRVH ZKLFKZRXOG IDLO WKH WHVWV RI $3$   DQG WKRVH
ZKLFKDUHSXUHO\SROLWLFDOLISHUKDSVFRQVLGHUHGXQZLVHE\PDQ\WHFKQLFDO
H[SHUWV HJ SURPRWLQJ WKH LQFUHDVHGXVHRI IRVVLO IXHOV ,Q WKH FDVHVRI
FHQVRUVKLS PDQLSXODWLRQ DQG GHOHWLRQ RI JRYHUQPHQW GDWD PDNLQJ WKLV
GLVWLQFWLRQ UHTXLUHV KDYLQJ DQ XQGHUVWDQGLQJ RI ZKDW LV ³QHXWUDO´ LQ WKH
FRQWH[WRIJRYHUQPHQWSURYLGHGLQIRUPDWLRQ
7KHTXHVWLRQRIGHILQLQJQHXWUDOLW\ LV FRPSOH[ ,Q WKHRU\ RQHPLJKW
DUJXH WKDW LW LV WKHUROHRIDJHQFLHVFKDUJHGE\&RQJUHVVZLWKGHYHORSLQJ
³H[SHUW´LQIRUPDWLRQWRGRVRZLWKRXWSROLWLFDOPRWLYHRUELDVXVLQJZLGH
O\DFFHSWHGDQGYHULILDEOHVFLHQWLILFSURFHVVHVDQGUHSRUWLQJVFLHQWLILFDOO\
YDOLG UHVXOWV UHJDUGOHVV RI WKH LPSOLFDWLRQV RU FRQFOXVLRQV WKRVH UHVXOWV
VXSSRUW7KLV LVD ILQH LGHD LQSULQFLSOH EXWEUHDNVGRZQ VXEVWDQWLDOO\ LQ
SUDFWLFH
A. The Mythical Infallibility of “Wide Acceptance” 
)LUVW QRW DOO VFLHQWLILF HQGHDYRUV KDYH ³ZLGHO\DFFHSWHG´ RU DW WKH
WLPHRIUHSRUWLQJYHULILDEOHSURFHVVHV1HZDUHDVRIUHVHDUFKIRUH[DPSOH
E\GHILQLWLRQFDQQRWKDYH³ZLGHDFFHSWDQFH´9HULILDELOLW\mayEHSRVVLEOH
LQQHZHUDUHDVRIUHVHDUFKKRZHYHUYHULILFDWLRQ²SDUWLFXODUO\RIKLJKFRVW
RUXQLTXHHPSLULFDOH[SHULPHQWV²PD\QRWEHSRVVLEOHLQWKHWLPHIUDPHV
DGPLQLVWUDWLYHSURFHGXUHVZRXOGFRQWHPSODWHSULRUWRSXEOLFDWLRQE\DJHQ
F\DXWKRULWLHV
6HFRQGVFLHQWLILFFRPPXQLWLHVIUHTXHQWO\GLVDJUHH²DQGDWWLPHVHQG
XSGLVSURYLQJSUHYLRXVO\³ZLGHO\KHOG´EHOLHIV)RUH[DPSOHGXULQJPRVW
RI WKH WZHQWLHWK FHQWXU\ WKH FRQFHSWRI FRJQLWLYH FDSDFLW\ZDVPHDVXUHG
 $VLPLODUDQDO\VLV OLNHO\DSSOLHV WRWKHUHIUDPLQJRIDVVRFLDWHGWHUPLQRORJ\WRDOWHU WKHIXQ
GDPHQWDOPHVVDJHDQGFRQFOXVLRQVDQG WKH³ZHDSRQL]DWLRQ´RI WUDQVSDUHQF\ WRHQJDJH LQYLHZSRLQW
VSHFLILFH[FOXVLRQRI LQIRUPDWLRQKRZHYHU WKHVHFDVHVPD\DOVR LQYROYHFLUFXPVWDQFHVZKLFKWXUQRQ
IDFWRUVRWKHUWKDQWKHSXUSRUWHG³QHXWUDOLW\´RILQIRUPDWLRQ
 ([FHSWWRWKHOLPLWHGH[WHQWVXFKSROLWLFDOPRWLYHLVH[SUHVVO\DXWKRUL]HGDVSDUWRI&RQJUHVV¶
GHOHJDWLRQRISRZHURULQKHUHVLQWKHQDWXUHRIWKHGHOHJDWHGDXWKRULW\HJ&RQJUHVVLRQDODXWKRUL]D
WLRQVRUVWUXFWXULQJRIPLOLWDU\FRPPDQGDXWKRULW\ZKLFKLQYROYHVD&RQVWLWXWLRQDOO\VSHFLILFVKDULQJ
RISRZHUEHWZHHQWKH/HJLVODWXUHDQGWKH([HFXWLYHSee, e.g.1DWLRQDO6HFXULW\$FWRI3XE/
1R6WDWFRGLILHGDVDPHQGHGDW86&UHQDPLQJWKH³'HSDUWPHQWRI:DU´WRWKH
³'HSDUWPHQW RI WKH $UP\´ FUHDWLQJ WKH 'HSDUWPHQW RI WKH $LU )RUFH DQG PHUJLQJ WKHVH ZLWK WKH
'HSDUWPHQWRIWKH1DY\LQWRDVLQJOHQHZ&DELQHWOHYHOHQWLW\NQRZQDVWKH³'HSDUWPHQWRI'HIHQVH´
\HW UHWDLQLQJ WKH3UHVLGHQW¶V&RPPDQGHULQ&KLHIDXWKRULW\see also*ROGZDWHU1LFKROV'HSDUWPHQW
RI'HIHQVH5HRUJDQL]DWLRQ$FWRI3XE/1R6WDWFRGLILHGDVDPHQGHGDW
86&UHRUJDQL]LQJWKHFKDLQRIFRPPDQGZKLFKSUHYLRXVO\UDQIURPWKH3UHVLGHQWWRWKH&KLHIVRI
WKHLQGLYLGXDO$UPHG6HUYLFHVLQVWHDGWRUXQIURPWKH3UHVLGHQWWKURXJKWKH6HFUHWDU\RI'HIHQVHWR
WKHKHDGVRI³FRPEDWDQWFRPPDQGV´ZKLFKZHUHVWDWXWRULO\FUHDWHGFRPPDQGXQLWVUHSUHVHQWLQJPXOWL
VHUYLFHRSHUDWLRQVEDVHGRQJHRJUDSK\RUPLOLWDU\IXQFWLRQ
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SULPDULO\ WKURXJK DQ LQGLYLGXDO¶V ,QWHOOLJHQFH 4XRWLHQW ,4 ZKLFK ZDV
³NQRZQ´ WREHJHQHUDOO\ LPPXWDEOHRYHU WKDWSHUVRQ¶V OLIHWLPH6XEVWDQ
WLDOSRUWLRQVRI86ODZLQFOXGLQJDQLQGLYLGXDO¶VVWDWXVDVOHJDOO\FRPSH
WHQWDQGZKHWKHURUQRWWKH\FRXOGEHLQYROXQWDULO\LQVWLWXWLRQDOL]HGZHUH
EDVHGRQWKHVHDVVXPSWLRQV0RUHUHFHQWUHVHDUFKLQQHXURVFLHQFHKDVGLV
SURYHQWKHLPPXWDELOLW\RI,4DQGIXUWKHUPRUHGHPRQVWUDWHGWKDWFRJQL
WLYHFDSDFLW\LVDFRPSOH[LQWHUDFWLRQRIDQXPEHURIIDFWRUVPDQ\LIQRW
PRVWRIZKLFKDUHQRWFDSWXUHGE\WKH,4PHDVXUHPHQW'RHVWKDWPDNH
WKHWZHQWLHWKFHQWXU\IXOORI³LQIRUPDWLRQPLVFKLHI´":DVVXFKLQIRUPDWLRQ
SXEOLVKHG E\ WKH VWDWHOHYHO GHSDUWPHQWV RI KHDOWK RU WKH IHGHUDO 'HSDUW
PHQWRI+HDOWKDQG+XPDQ6HUYLFHVIDFLDOO\QRW³QHXWUDO´"&HUWDLQO\QRW
,WVLPSO\LGHQWLILHVVXFKLQIRUPDWLRQDVKDYLQJEHHQGHYHORSHGGXULQJDQG
UHSUHVHQWLQJ WKH EHVW XQGHUVWDQGLQJ RI DQ HDUOLHU VWDJH RI VFLHQWLILF HQ
GHDYRU
B. The Myth of Unbiased Science 
6XEVWDQWLDODQGUREXVWGHEDWHVH[LVWUHJDUGLQJZKHWKHUVFLHQFHFDQEH
FRQGXFWHG LQ DQ ³XQELDVHG´ IDVKLRQ IURP D OHJDO RU UHJXODWRU\ SHUVSHF
WLYH7KLVHVVD\GRHVQRWHQJDJHGLUHFWO\RQWKDWSRLQW5DWKHULWIRFXVHV
RQWKHTXHVWLRQRIZKHWKHULW LVSRVVLEOHWRGHYHORSDQLQIRUPDWLRQSROLF\
GHVLJQHG WR HQVXUH RU DW OHDVW VWURQJO\ SURPRWH XQELDVHG RU QHXWUDO GLV
VHPLQDWLRQRILQIRUPDWLRQE\JRYHUQPHQWDJHQFLHV6LQFHWKHDJHQF\¶VUROH
LQ dissemination IRFXVHV RQ WKH TXHVWLRQ RI VHOHFWLRQ DPRQJ H[LVWLQJ
ZRUNDQDORJ\ WR WKHTXHVWLRQRIQHXWUDOLW\ LQ ,QWHUQHW VHDUFKPD\EH LQ
IRUPDWLYH
 See e.g. +HQU\'6FKOLQJHUThe Myth of Intelligence36<&+2/5(&see also
'RQDOG6LPSVRQPhrenology and the Neurosciences: Contributions of F.J. Gall and J.G. Spurzheim
$867/	1= -685*(5<  GHPRQVWUDWLQJWKHSVHXGRVFLHQWLILFQDWXUHRISKUHQRORJ\
Cf. )5$1d2,6 -26(3+ *$// 21 7+( 25,*,1 2) 7+( 025$/ 48$/,7,(6 $1' ,17(//(&78$/
)$&8/7,(62)0$1:LQVORZ/HZLVWUDQV
 See, e.g. )/$ 67$7   &KHUU\ Y 6WDWH  6R G  ± )OD
FRQVWUXLQJ)/$67$7WREDUDQ\SHUVRQZLWKDQ,4RYHUIURPRIIHULQJHYLGHQFHRI
LQWHOOHFWXDOGLVDELOLW\
 See generally /LVD6%ODFNZHOOHWDOIntelligence as a Malleable Constructin+$1'%22.
2),17(//,*(1&(±6DP*ROGVWHLQHWDOHGV
 Id.see also supra QRWH
 $WVRPHUHOHYDQWWLPHVIRUWKLVDQDO\VLVIRUPHUO\WKH'HSDUWPHQWRI+HDOWK(GXFDWLRQDQG
:HOIDUH
 See generally *DEULHO (FNVWHLQ	$P\+DUGEHUJHUScientific, Legal, and Ethical Founda-
tions for Texas Water Law in(66(17,$/62)7(;$6:$7(55(6285&(6  GLVFXVVLQJ ³7KH
9DOXHRI:DWHU´DQG³7KH(WKLFVRI:DWHU´LQWKHFRQWH[WRIZDWHUXVHODZDQGSROLF\PDNLQJ
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3URIHVVRU-DPHV*ULPPHOPDQQKLJKOLJKWV WKHFKDOOHQJHRIGHWHUPLQ
LQJWKHUROHRI,QWHUQHWVHDUFKHQJLQHV
7RXQGHUVWDQG*RRJOHWKHUHDUHZRUVHSODFHVWRORRNWKDQWKHNew York 
TimesHGLWRULDOSDJHV1RWEHFDXVHWKHTimesKDVVRPHVSHFLDOLQVLJKWLQ
WRWKLVVHDUFKFRORVVXVEXWUDWKHUSUHFLVHO\EHFDXVHLWGRHVQRW,Q
DQG WKHTimesSXEOLVKHGDSDLURIPLUURULPDJHRSHGVRQHHDFK
IRUDQGDJDLQVWWKHFRPSDQ\SUHVHQWLQJWKHWRXJKHVWDOOHJDWLRQVDJDLQVW
LWDQGWKHEURDGHVWGHIHQVHRILWVDFWLRQV(DFKRIWKHPH[SUHVVHVVRPH
WKLQJ OLNH WKH FRQYHQWLRQDO ZLVGRP DERXW *RRJOH $QG LQ WKH FRQWUDVW
EHWZHHQ WKHPFDQEHVHHQVRPHWKLQJRIZK\ LW LVVRKDUG WRNQRZMXVW
ZKDW WR GR DERXW VHDUFK HQJLQHV >*ULPPHOPDQQ SURFHHGV WR GHVFULEH
WKHVHWZRRSHGVDQGKRZWKH\SUHVHQW³GLDPHWULFDOO\RSSRVHGWKHRULHV
RIZKDWDVHDUFKHQJLQHLV´@
7KHUHDVRQVIRUWKLVWHQVLRQ*ULPPHOPDQDUJXHVDUHLQKHUHQWLQWKH
QDWXUH RI WKH GHEDWH DW WKH WLPH VXUURXQGLQJ ,QWHUQHW VHDUFK²RQH FDQ
HTXDOO\YLHZVHDUFKHQJLQHV¶WKHQPRQRSROLVWLFUROHDVLPSRVLQJDGXW\RI
QHXWUDOLW\EXWDOVRFDQYLHZWKDWVDPHUROHDVDFRUHHOHPHQWRISURWHFWHG
)LUVW$PHQGPHQWDFWLYLW\QRWRQO\DVWRYLHZSRLQWEDVHGVSHHFKEXWLQWKH
FRQWH[WRISOD\LQJD3UHVVOLNHUROH7KLVDUJXPHQWEHDUVVWUXFWXUDOVLPL
ODULW\ DOEHLWZLWKGLIIHUHQW)LUVW$PHQGPHQW LPSOLFDWLRQV WR WKH FRQFHSW
RI GHPDQGLQJ WKDW DJHQFLHV GLVVHPLQDWH ³QHXWUDO´ LQIRUPDWLRQ²VRPH VH
OHFWLRQ LV UHTXLUHG DQG WKH TXHVWLRQ RI ZKHWKHU DJHQFLHV VKRXOG SOD\
WKH UROH RI ³HGLWRUV´ ZKLFK ZRXOG LPSO\ SROLF\ FKRLFHV RU WKH UROH RI
PHUHQHXWUDO³FRQGXLWV´ZKLFKZRXOG LPSO\ JUHDWHU QHXWUDOLW\ EXW OLNHO\
QRW SURGXFH IXQFWLRQDOO\XVHIXOVXPPDU\LQIRUPDWLRQ
$QDQVZHUWRWKLVGHEDWHHYHQLIRQHH[LVWVLVXQIRUWXQDWHO\RIOLWWOH
KHOS LQ WKH LQIRUPDWLRQ SROLF\ FRQWH[W )LUVW DQG SHUKDSV REYLRXVO\ WKH
 -DPHV*ULPPHOPDQQSpeech Engines0,11/5(9±
 Id.DW±
 )RU IXUWKHU LQIRUPDWLRQ UHJDUGLQJ WKH VHOHFWLYH ³HGLWRU´ YV QHXWUDO ³FRQGXLW´ GHEDWH VHH
$GDP5DII2SLQLRQSearch, but You May Not Find1<7,0(6'HFDW$-HQQLIHU$
&KDQGOHU A Right to Reach an Audience: An Approach to Intermediary Bias on the Internet
+2)675$ / 5(9   )UDQN 3DVTXDOH Rankings, Reductionism, and Responsibility
&/(9 67 / 5(9   QHXWUDOSDVVLYH FRQGXLW %UXFH ' %URZQ 	 $ODQ % 'DYLGVRQ
2SLQLRQIs Google Like Gas or Like Steel?1<7,0(6-DQDW$(ULF*ROGPDQSearch 
Engine Bias and the Demise of Search Engine Utopianism<$/(-/	7(&+(XJHQH
9RORNK	'RQDOG0 )DONGoogle First Amendment Protection for Search Engine Search Results
-/(&21	32/¶<VHOHFWLYH³HGLWRU´
 *ULPPHOPDQQGRHVSURSRVHDYHU\IDVFLQDWLQJDQVZHU WR WKLV WKHFRQFHSWRI WKH³VHDUFKHU´
RUXVHUDVSOD\LQJD³WKLUG´UROHLQWKHVSHHFKHTXDWLRQ+RZHYHUWKLVLVQRWSUHVHQWLQWKHFRQWH[WRI
JRYHUQPHQWDJHQF\SXEOLFDWLRQVLQFH WKHGHFLVLRQVZKDWDQGKRZ WRSXEOLVK²LHZKDWZRXOGFRP
SULVHDQDGPLQLVWUDWLRQ¶VLQIRUPDWLRQSROLF\²GRQRWindividuallyDFFRXQWIRUWKHH[SUHVVSUHIHUHQFHVRI
WKHSROLW\QRUFRXOGWKH\$JJUHJDWHSUHIHUHQFHVWRWKHH[WHQWQDWLRQDOHOHFWLRQVHYHQFDSWXUHVXFKDUH
DQXQXVDEOHSUR[\IRUDQ\JLYHQDJHQF\RUWRSLF
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)LUVW$PHQGPHQWDQDO\VLVLVIXQGDPHQWDOO\GLIIHUHQWDQGOLNHO\QRWDSSOL
FDEOHLQWKHFRQWH[WRIJRYHUQPHQWLQIRUPDWLRQSROLF\6HFRQGWKHUROHRI
DJHQFLHV RIWHQ LV QRW RQO\ WR FXUDWH DQDO\]H DQG UHSRUW LQIRUPDWLRQ EXW
DOVRWRcreateVFLHQWLILFDQGWHFKQLFDOLQIRUPDWLRQLQWKHILUVWLQVWDQFH7KH
ODWWHU UROH²RQH JHQHUDOO\ QRW SUHVHQW ZLWK ,QWHUQHW VHDUFK HQJLQHV²
PDNHVDQ\answer IURPWKH,QWHUQHWVHDUFKGHEDWHOLNHO\XQKHOSIXO
:KDW WKLVGHEDWHGRHV FRQWULEXWH LV D IUDPLQJ IRUXQGHUVWDQGLQJ WKDW
WKHFRQFHSWRID³QHXWUDO´LQIRUPDWLRQSROLF\LVOLNHO\GLIILFXOWWRDFKLHYH
,I LW LV LPSRVVLEOH IRU VFKRODUV WR DJUHH DQG HYHQ *RRJOH WR GHFLGH
ZKHWKHU,QWHUQHWVHDUFKIXQFWLRQVFDQEHREMHFWLYHWKHQKRZFDQDQH[HFX
WLYHEUDQFKDJHQF\LQZKLFKLQKHUHVDWOHDVWsomeSROLWLFDOGLVFUHWLRQFODLP
WKDWLWLVFDSDEOHRIDFWLQJ³QHXWUDOO\´"7KHTXHVWIRUQHXWUDOLW\LQJRYHUQ
PHQWLQIRUPDWLRQSROLF\VHHPVLQFRPSDWLEOHZLWKWKHGHOHJDWLRQRISRZHU
WR DGPLQLVWUDWLYH DJHQFLHV DQG WKH LQKHUHQW ELDV LQ KXPDQV 5DWKHU D
PRUHIUXLWIXOOLQHRILQTXLU\DSSHDUVWREHRQHZKLFKSUREHVWKHFRQFHSWRI
ZKHWKHU RU QRW LQIRUPDWLRQ FDQ EH trusted WR UHSUHVHQWZKDW LW FODLPV WR
UHSUHVHQW
,, 7587+9675867
7KHFRQFHSWRI³DGPLQLVWUDWLYHWUXWK´LVGLIILFXOWWRDFKLHYHDVDGRF
WULQDOPDWWHUEHFDXVHRIWKHLQKHUHQWXQFHUWDLQWLHVRIVFLHQWLILFDQGWHFKQLFDO
NQRZOHGJHGHYHORSPHQW7UXVWLQDGPLQLVWUDWLYHLQIRUPDWLRQKRZHYHULVD
PXFKPRUHDFKLHYDEOHJRDO,WDSSHDUVIURP&RUWH]¶VDQDO\VLVWKDWDWOHDVW
WKH H[LVWLQJ OHJDO FRQVWUDLQWV RQ ³LQIRUPDWLRQ PLVFKLHI´ DUH GHVLJQHG WR
DFKLHYH WKLV JRDO$VKH FRUUHFWO\ QRWHV KRZHYHU ³VWDWXWHV OHDYHPDQ\
 *RRJOH KDV VXEVWDQWLDOO\ GHYHORSHG LWV LQIRUPDWLRQ JHQHUDWLRQ FDSDFLWLHV RIWHQ VHOI
GHVFULELQJWKDWDV WKHFRUHFRPSHWHQF\RI WKHFRPSDQ\DVEHLQJQRWLQ³VHDUFK´EXWUDWKHU LQ³LQIRU
PDWLRQVHUYLFHV´KRZHYHUWKRVHIXQFWLRQVGRQRWEHDURQWKHDQDO\VLVUHIHUHQFHGLQWKH,QWHUQHWVHDUFK
QHXWUDOLW\GHEDWHV
 *ULPPHOPDQQsupraQRWHDW± ³,QGHHGQRWHYHQ*RRJOH LWVHOIFDQNHHSVWUDLJKW
ZKHWKHU LW LV DQ REMHFWLYH FRQGXLW RU D subjective editor ,Q  UHVSRQGLQJ WR D VHDUFKELDV ODZ
VXLW*RRJOH>@ >@ H[SODLQHG WKDW µ>LW@ LV FRQVWDQWO\ HYDOXDWLQJ:HE VLWHV IRU VWDQGDUGV DQG TXDOLW\
ZKLFK LVHQWLUHO\subjective¶%XW LQ*RRJOH IDFHGDGHIDPDWLRQ ODZVXLW>DVVHUWLQJ WKDWDSXEOLF
ILJXUH ZDV DVVRFLDWHG ZLWK SURVWLWXWLRQ YLD VHDUFK UHVXOWV DQG UHVSRQGHG FODLPLQJ@ DXWRFRPSOHWH
VXJJHVWLRQVDUH µWKHDOJRULWKPLF UHVXOWRIseveral objective factors LQFOXGLQJWKHSRSXODULW\RI VHDUFK
WHUPV¶´HPSKDVLVDGGHG
 7KHUHH[LVWVDUREXVWVFLHQWLILFDQGVFKRODUO\ OLWHUDWXUHVXUURXQGLQJWKHFRQFHSWVRI LQKHUHQW
DQGLPSOLFLWELDV7KHDXWKRUWDNHVQRSRVLWLRQRQWKHPHULWVRIWKLVGHEDWHKRZHYHUQRWHVWKDWDWWKH
YHU\OHDVWLWVH[LVWHQFHVXJJHVWVWKHFRQFOXVLRQWKDWXQFRQVFLRXVKXPDQELDVLVQRWdoctrinallyHOLPLQD
EOHLQWKLVSDUWLFXODUFRQWH[WRIDGPLQLVWUDWLYHDJHQF\GHFLVLRQPDNLQJ
 See &RUWH]supraQRWHDW±
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LPSRUWDQW H[HFXWLYH LQIRUPDWLRQ DFWLYLWLHV XQWRXFKHG´,QVWHDG &RUWH]
DUJXHV RWKHU PHFKDQLVPV VXFK DV H[WUDOHJDO IXQFWLRQV OLNH DJHQF\
³QRUPV´DQGWKLUGSDUW\³PRQLWRUV´FDQILOOLQWKHVHVWDWXWRU\JDSV
&RUWH]¶V DUJXPHQW KHUH LV FRPSHOOLQJ 7KH OLPLWDWLRQV LQKHUHQW LQ GH
YHORSLQJ GRFWULQDO ³WUXWK ´ HYDOXDWLRQ PHFKDQLVPV GLVFXVVHG LQ 3DUW ,
FRXQVHO WKDW DQ\ VXFK DSSURDFK LV OLNHO\ LQHIIHFWLYH DQG UDLVHV WKH 2UZHOOLDQ
VSHFWHU RI JRYHUQPHQWGULYHQ WUXWK/HJDO GRFWULQH FDQ E\ FRQWUDVW PLWLJDWH
VXFKFRQFHUQVE\GHYHORSLQJGRFWULQDOPHDVXUHV WR HQVXUH WUXVW DQG WR SURYLGH
SURWHFWLRQ IRU WKRVH ZKR UHSRUW YLRODWLRQV RI VXFK WUXVW6XFKPHDVXUHV FDQ
FUHDWHDIRXQGDWLRQIRUevaluatingZKHWKHULQIRUPDWLRQPLVFKLHIPD\EHRFFXUULQJ
7KDWHYDOXDWLRQKRZHYHUFDQQRWEHSHUIRUPHGE\WKHJRYHUQPHQWLW
VHOI'RLQJVRQHFHVVDULO\UDLVHV WKHFRQFHUQVDUWLFXODWHGKHUHDQG LQ3UR
IHVVRU &RUWH]¶V DQDO\VLV $JHQF\ QRUPV PD\ SURYLGH VRPH DGGLWLRQDO
VXSSRUW WR D WUXVWRULHQWHG VWDWXWRU\ EDVHOLQH KRZHYHU DV &RUWH] QRWHV
³PDQ\ ORQJVWDQGLQJ JRYHUQPHQW QRUPV KDYH EHHQ GLVUHJDUGHG E\ WKH
7UXPSDGPLQLVWUDWLRQ>@>DQG@ >Q@RUPV FDQEHSRZHUIXOFRQVWUDLQWV
RQEHKDYLRUbut are at risk of eroding if not observed´
:KDWUHPDLQVDQGZKDWWKLVHVVD\DUJXHVLVWKHPRVWFULWLFDOFRPSR
QHQWLVWKLUGSDUW\DFWLRQ$EDVHOLQHIUDPHZRUNIDFLOLWDWLQJH[WHUQDOHYDO
XDWLRQRILQIRUPDWLRQGLVVHPLQDWHGE\JRYHUQPHQWDJHQFLHV LVDSRZHUIXO
WRRO IRU HYDOXDWLQJ WKH QDWXUH DQG FKDUDFWHU RI DQ DGPLQLVWUDWLRQ¶V LQIRU
PDWLRQSROLF\:KLOH WKHFRPELQDWLRQRI WKHGLIILFXOWLHV LQGHILQLQJ WUXWK
FRPELQHGZLWK WKH H[HFXWLYH VXSHUYLVLRQ DVSHFWV RI VHSDUDWLRQRI SRZHUV
PD\ QHFHVVDULO\ UHVXOW LQ PXFK GLVFUHWLRQ UHJDUGLQJ LQIRUPDWLRQ SROLF\
EHLQJ UHVHUYHG E\ WKH SUHVLGHQF\ WKH )UDPHUV GLG QRW OHDYH XV ZLWKRXW
WRROV WR DGGUHVV WKLV 7KH SURWHFWLRQV LQKHUHQW LQ WKH )LUVW $PHQGPHQW¶V
3UHVV&ODXVH DUH IDU IURP DFFLGHQWDO:KLOH WKH 3UHVV&ODXVH KDV QRW UH
FHLYHGDVPXFKDWWHQWLRQLQUHFHQWGHFDGHVLQDQHUDRILQIRUPDWLRQPLV
FKLHI WKDW SURWHFWLRQ PD\ ZHOO QHHG WR EH UHYLVLWHG DV DQ HVVHQWLDO
SURWHFWLRQ DJDLQVW WKH W\SHRI ³F\QLFDO´ LQIRUPDWLRQSROLFHV&RUWH]ZDUQV
RI
 Id.DW
 Id.DW±
 *(25*(25:(//6LJQHW&ODVVLF
 (JZKLVWOHEORZHUSURWHFWLRQVsee &RUWH]supraQRWHDWsee also86&±

 Id.DWHPSKDVLVDGGHG
 See generally6RQMD5:HVWFavoring the Press&$/,)/5(9
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&21&/86,21
7KHFRQFHSWRILQIRUPDWLRQPLVFKLHIDQGWKHPDQ\DOOHJHGPLVUHSUH
VHQWDWLRQVE\3UHVLGHQW7UXPS¶VDGPLQLVWUDWLRQPD\HQFRXUDJHSROLF\PDN
HUVWRDUJXHIRUVWULFWHUFRQWUROVRQWKHTXDOLW\DQGSURFHVVRIGLVWULEXWLRQRI
JRYHUQPHQW LQIRUPDWLRQ 7R EH VXUH LI WKH PLVUHSUHVHQWDWLRQV E\ WKH
7UXPS$GPLQLVWUDWLRQDUHDVVXEVWDQWLDODVFODLPHGWKLVSUHVHQWVDVXEVWDQ
WLDO ULVN WR WKH UROH RI DGPLQLVWUDWLYH DJHQFLHV %XW DQ HTXDOO\
VXEVWDQWLDO ULVN²RQH SRWHQWLDOO\ FRUH WR WKH IXQFWLRQ RI UHSUHVHQWDWLYH
GHPRFUDF\²FRXOGUHVXOWIURPRYHUUHDFWLRQ
7UXWKFDQQRWEHGHILQHGE\OHJDOGRFWULQH7UXVWKRZHYHUFDQEHHQ
FRXUDJHG E\ GRFWULQDO IRXQGDWLRQV DQG SURPRWHG E\ WKH SUHVHUYDWLRQ DQG
IDFLOLWDWLRQRIWKLUGSDUW\DFWLYLWLHV²PRVWQRWDEO\E\WKH3UHVV5HDGHUVRI
3URIHVVRU&RUWH]¶VDUWLFOHDQGWKLVHVVD\VKRXOGWKLQNFDUHIXOO\WKURXJKKRZ
WR EDODQFH WKH FRPSHWLQJ LQWHUHVWV RI DYRLGLQJ ³JRYHUQPHQW WUXWK´ZKLOH
VWLOOSURPRWLQJWUXVWLQJRYHUQPHQWDQGORRNWRZKDWVWDWXWRU\DQGDGPLQ
LVWUDWLYHPHFKDQLVPV FDQ EH LPSOHPHQWHG WR IDFLOLWDWH WKHZRUN RI WKLUG
SDUW\HQWLWLHVLQFKHFNLQJDFWLYLWLHVZKLFKPD\FRQVWLWXWHLQIRUPDWLRQPLV
FKLHI ZKLOH SUHVHUYLQJ WKRVH SROLF\ IXQFWLRQV GHOHJDWHG WR WKH ([HFXWLYH
HLWKHUE\WKH&RQVWLWXWLRQRUE\WKH&RQJUHVV
